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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

PRESENT:- N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Sessions Case No. 151of 2016 

U/s. 25 (1-A)/25(1-a) of Arms Act. 

 
State of Assam 

 
-Vs- 

 
               Md. Giyasuddin 

 

FOR THE PROSECUTION :-  Ms. R. Chakravarty,Addl. P.P. 

FOR THE DEFENCE  :-  Mr. A.K.Mahanta, Advocate. 

EVIDENCE RECORDED ON :-  25.1.17,9.5.17,20.7.17,7.6.19, 27.6.19  

and 17.7.2019. 

ARGUMENTS HEARD ON :-  02.09.2019. 

 JUDGMENT DELIVERED ON:-   12.09.2019 

 

JUDGMENT 
 

1. Prosecution case in brief is that on 5th October/2011, at about 6:30 pm, 

the Army intelligence, Assam rifle and Police of Thelamara PS 

apprehended three persons along with one 7.65 mm Pistol (Made in 

USA) Regd No. 7111, five live ammunitions and one Nokia mobile 

handset at Khagrijan under Thelamara PS in the district of Sonitpur, 

Assam. Hence, the FIR was lodged. 
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2. Based on the said FIR, Thelamara PS Case No. 117/2011 was registered 

and after completion of investigation, all three accused persons were 

charge-sheeted U/s.25 (1) (A) of the Arms Act. It is pertinent to 

mention here that other two accused persons were proved to be 

juvenile and the case as against them was sent to Juvenile Justice 

Board for conducting enquiry as provided under the relevant law.  

3. On appearance of the above-named accused person, copies of relevant 

documents were furnished to him in compliance of the provision of 

Sec.207 CrPC and the case being one triable exclusively by the learned 

Court of Sessions, the same was committed to the learned Court of 

Sessions for trial whereupon the same was again re-transmitted to this 

court for disposal.  

4. Having heard both the sides and considered the materials on record, a 

formal charges were framed against the accused u/s 25 (1-A)/25 (1) (a) 

of the Arms Act and had been read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried.  

5. During trial, the prosecution has examined as many as 9(Nine) 

witnesses.The accused was examined U/s 313 CrPC. Defence has not 

adduced any evidence. At the end of the trial, the argument advanced 

by the learned counsel for both the sides were heard at length.  

POINT FOR DETERMINATION 

 Whether the accused on the alleged day of occurrence, was 

found in possession live ammunitions in contravention of the 

provision of Sec. 5 of Arms Act and thereby committed an 

offence u/s 25 (1-a) of Arms Act? 

 Whether the accused on the same day, was also found in 

possession a 7.65 mm Pistol which is a prohibited armsin 

contravention of the provision of Sec. 7 of Arms Act and 

thereby committed an offence u/s 25 (1-A) of Arms Act? 
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DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

6. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant to the issue in hand. 

7. PW1 (Md. Mannas Ali) had deposed that one day, while he was busy in 

his own business, he was informed by his brother over phone that 

somebody had forcefully taken away the accused in a car. When PW1 

enquired the matter from police of Thelamara PS, he got to know that 

the accused was not picked up by any extremist but he was taken away 

by army. PW2 (Md. Riyajuddin) had deposed that one day while the 

accused was coming along with his son and nephew, he was taken 

away in a vehicle. In the evening, he came to know from the villagers 

that he was taken away in some arms related case.  

8. PW3 (Sri Karna Bahadur Chetry), PW4 (Sri Rakesh Kumar) and PW5 

(Kiran Narayan Mereva) were Assam Police personnels and it appeared 

from the evidence of all the aforesaid three witnesses that they 

accompanied the informant to Thelamara PS where they saw a pistol 

and ¾ rounds of ammunitions. They have denied that they stated to 

police that the arms and ammunitions were recovered in their presence. 

All the aforesaid three witnesses were in fact, seizure witnesses but 

none of them has supported the factum of seizure. The prosecution has 

declared them hostile and they were cross-examined by the prosecution 

but nothing has come out from their evidence to support the version of 

the prosecution. 

9. PW6 (Sri BhabaKantaNath) has deposed that on the day of occurrence, 

one army officer came to Thelamara PS and asked the O/C to detail one 

police personnel and accordingly, PW6 was detailed with the army. 

Then they conducted a Naka checking and apprehended three persons. 

He had also deposed that one pistol was recovered from accused 

Giyasuddin and one dagger and three rounds of ammunitionswere 
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recovered from the other two persons. The army personnel had 

prepared a seizure memo and brought them to police station.      

10. What is important to note here is that PW6 is not a seizure witness as 

per the seizure memo prepared and relied on by the prosecution. It is 

not comprehension as to why he was not made a seizure witness if he 

had really seen the factum of seizure of the arms and ammunitions 

from the accused. Moreover, he had clearly deposed in his cross-

examination that he did not know accused Giyasuddin and the army 

personnel told him the name of accused as Giyasuddin. This aspect of 

the evidence of PW6 defies conviction. This apart, the evidence of PW6 

as regards recovery of the arms and ammunitions is hard to believe 

because there is nothing in his evidence to show specifically as to from 

which place exactly, the arms and ammunitions were seized. His 

evidence does not inspire confidence. 

11. PW7 (Md. Ibrahim Ali) is a police officer whose evidence merely goes to 

show that he only obtained the prosecution sanction and based on the 

materials available in the case diary, submitted the chargesheet against 

the accused persons. PW9 (Sri PrabhatRajkhowa) being another police 

officer, had deposed that he was entrusted with the investigation of this 

case and investigated into the case. The accused persons were handed 

over to him by the informant along with a pistol, five rounds of 

ammunitions and one Nokia mobile handset and he seized those articles 

from the informant. He prepared the sketch map of the PO, arrested the 

accused persons and forwarded them to court. The seized firearm and 

ammunitions were sent for examination by expert. However, he handed 

over the case diary to the O/c of the PS as he was transferred to 

another place. 

12. It would be apposite to indicate here that exclusive possession is the 

main element for an offence under Sec 25 (1-A) and 25 (1a) of the 

Arms Act. It must be shown by the prosecution that the alleged firearm 
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was in exclusive possession of the accused. In the present case, it 

would appear from the evidence that no evidence of convincing nature 

could be led by the prosecution to support the factum of exclusive 

possession of the incriminating pistol and ammunitions by the accused. 

The seizure witnesses themselves, as already indicated above, have not 

supported the factum of seizure of the alleged pistol and ammunitions 

from the possession of the accused.  

13. There is yet another important aspect of law which is to be looked into. 

In the case ofRuponBasumatary and Anr Vs State of Assam, 

2008 (Suppl.) GLT 310, theHon’ble Gauhati High Court, in the 

matter of seizure and sealing of the arms, had observed as follows: 

“This apart, in the absence of credible evidence 

of seizure and in the complete absence of 

evidence showing that the arms were sealed at 

the time of making seizure thereof, it cannot be 

concluded that the arms, examined by PW2, 

were the very arms, which were allegedly seized 

from the house of accused 

HareswarBasumatary.”        

14. Thus, it would be clear from the aforesaid observations that the 

manner of seizure of any firearm and the procedure to be followed at 

the time of seizure, assumes great significance in law. It is the duty of 

the seizing officer to seal the firearm then and there in presence of the 

witnesses and there has to be mark on it so that it can be concluded at 

every stage of the investigation and trial that the seized firearm was 

never tempered and also that it remained the same firearm right from 

the time of seizure till the examination by expert. These may not be 

strictly rule of law but these are indeed rule of caution.  

15. In the present case also, there is however, not even an iota of evidence 

to show that the seized firearm was sealed at the very place of seizure 

in presence of independent witnesses. None of the witnesses has 

deposed anything to this effect. Rather, PW9 had clearly deposed in his 

cross-examination that the seized arms and ammunitions were brought 
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to him in open condition and these were not sealed and packed. In 

view of the aforesaid position, it cannot be safely concluded that it was 

the same seized firearm which was subsequently tested and examined 

by the expert. Rather, the aforesaid factum of non-sealing of the seized 

arms and ammunitions at the time of seizure, itself destroys the 

credibility of the entire evidence pertaining to seizure and recovery of 

the alleged arms and ammunitions.  

16. In the result and for the reasons and discussions made herein 

above, I am of the firm view that the evidence led in this case is not at 

all convincing, reliable and cogent. The manner and procedure of 

seizure of the alleged firearms are not in accordance with law. I have 

therefore, no hesitation in my mind in holding that the prosecution has 

miserably failed to prove its case against the accused person beyond all 

reasonable doubts. He is hence, not found guilty of any offence 

u/s 25 (1-A)/25 (1-a) of Arms Act and as such, acquitted of the 

same and set at liberty forthwith. 

17. The seized articles shall be confiscated as per law in due 

course.  

18. Forward a copy of this judgment to the District Magistrate in 

compliance of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 

12thday of September/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
     Sonitpur::Tezpur. 

 


